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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2002 
Committee 

Resumed from 16 September.  The Chairman of Committees (Hon George Cash) in the Chair; Hon Tom 
Stephens (Minister for Local Government and Regional Development) in charge of the Bill.  

Clause 121:  Section 4A inserted -  
Progress was reported after the clause had been partly considered.  

Hon CHRISTINE SHARP:  I would like at this point to discuss the principles relating to improved valuation, 
pricing and incentive mechanisms, which form principle No 4 in proposed new section 4A.  This follows on 
from a discussion that we had last night in response to the remarks of Hon Bill Stretch.  Principle 4(4) reads -  

Environmental goals, having been established, should be pursued in the most cost effective way, by 
establishing incentive structures, including market mechanisms, which enable those best placed to 
maximise benefits and/or minimise costs to develop their only solutions and responses to environmental 
problems.   

At this stage, the Greens (WA) support inserting that principle into the Environmental Protection Amendment 
Bill.  Either now or at the third reading stage, I would like the minister representing the Minister for the 
Environment to provide us with a complete outline of the way that the Government intends to implement the 
principle that I just read, which we are inserting, regarding the changes in the protection of remnant vegetation 
on farming land in Western Australia.   

Last night in this regard I mentioned the final report of the native vegetation working group, which was 
published in January 2000.  That was one of the documents that comprised the salinity strategy at that time.  The 
report contains many very well thought out recommendations whereby the Government can help to remove some 
of the structural impediments to the valuation of the protection of remnant vegetation.  I will not go through each 
of the recommendations in the report in detail now because I understand that the minister wants to make progress 
on the Bill.  The recommendations are specific, yet most of them have either not been implemented or have been 
only partially implemented.   

A number of members in this place would like to know what the Government intends to do to address the equity 
issues that are raised by the new clearing permit system in particular and also the changes we are making to the 
Environmental Protection Act.  The heart of the problem is that many areas of remnant bush that are not 
permitted to be cleared have a very low market value.  The reasons for that are structural, and the Government 
can assist to overcome them.  For example, remnant bush and private conservation is one of the most highly 
taxed activities in Australia.  The Government can address that matter.   

The working party report made substantial recommendations.  The Government must explain to the House its 
position on implementing those recommendations.  It must assure us that the social and economic outcomes of 
this Bill will be addressed, perhaps not in the legal structure of the Bill, but by other mechanisms of government 
policy.  I draw attention to recommendation No 15, which is the last recommendation of the working group on 
native vegetation, that suggests that when all other new - that is not yet implemented - market incentives fail, a 
special assistance process to support landholders should be established.  A native vegetation review board should 
be established to deliberate on individual cases that require special assistance.  That is the final recommendation 
of the report.  I understand, informally, that the Government is considering some of these measures.  However, I 
understand that either no funding or only limited funding for many of the other initiatives has been provided and 
that some of the other structural impediments have not been removed.  I request that at the third reading stage of 
the Bill the minister provide an outline to the House of how the Government intends to address those matters.   

I would also like to put on the record that although the Greens are very concerned that the equity issues raised by 
these new provisions must be addressed, we do not support the principle of compensation for areas that are 
refused clearing permits.  We neither believe that any current principles at law would underpin such a claim, nor 
that that is the solution to this issue.  We think that the solutions lie in a much more complex package, and many 
of them are outlined in the report that was undertaken for the previous Minister for Agriculture.  We commend 
the report to the Government.  We hope that the Government will indicate to the House how it will either 
implement these recommendations or develop its own recommendations and the time frames under which that 
policy work will not only be developed but also implemented.   

Hon TOM STEPHENS:  I will relay the member’s queries to the minister with responsibility for this legislation.  
I will respond to the member’s concerns at the third reading stage, as she has suggested.   
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Hon MURRAY CRIDDLE:  I am interested in the remarks of Hon Christine Sharp regarding the 
recommendations of the native vegetation working group that were contained in its final report published in 
January 2000.  Alex Campbell chaired that group.  The implementation of most of the recommendations in the 
report would advantage people experiencing some impediments to clearing their land.  The member said she was 
not in favour of the Government paying compensation.  The federal Government is buying back water 
allocations in the eastern States and the like.  Landowners up the coast in Western Australia have been refused 
permission to clear their land, under which there is water.  No doubt the State would sell the water to the user, if 
it came to that.  There is an obvious economic advantage for the Government to use that water and there is an 
obvious loss of opportunity for the people who own that land.  They might have used the water for a purpose that 
would economically benefit the State.   

When a landowner is not allowed to clear his land and it is used for another purpose, whether it is designated as a 
reserve or whatever, there is an obvious loss of opportunity.  Also, I understand that the Department of 
Conservation and Land Management is taking back leases from stations in the north of the State so that the land 
will become part of a reserve.  I would have thought that precedents had been set in the past whereby the 
Government bought people out of commercial operations.  I have an amendment on the Notice Paper, which will 
be interesting when we get to it, regarding whether or not we can debate that matter.   

I understand the rules of this House as well as anybody.  When this Bill goes back to the other House, I will 
encourage some of my colleagues to give members the opportunity to discuss compensation when the 
amendments reach that forum.  Although this report is useful, it is of little use to the people who are impacted on 
because they cannot clear their land and the water underneath it will be used for a commercial purpose.  There is 
a lot of justification for their being compensated.  I do not like the word “compensated” because the land would 
have a value if it could be put into commercial production.  There have been discussions on equity and the like, 
but some people will be seriously impacted upon.  There is precedent for buying out commercial operations.  It 
happens in the north of the State with the Department of Conservation and Land Management. 

Clause put and passed. 

Clause 122:  Section 16 amended - 
Hon TOM STEPHENS:  I move -  

Page 154, line 5 - To insert after “regulations” - 

when requested by the Minister to do so or on its own initiative 

Hon ROBYN McSWEENEY:  Bureaucrats must be getting out of hand for this clause to be in the Bill.  I thought 
it rather funny for bureaucrats to advise the minister on the making or amendment of regulations.  I say “funny” 
because it is rather odd.  The words of the amendment are “when requested by the minister to do so or on its own 
initiative”.  I would have thought that the minister would be aware and that there would be no need to have those 
words in the Bill.  I will not argue whether the words should be there.  The Productivity Commission has many 
reports of bureaucrats making decisions that they are perhaps not qualified to make, which has led to a lot of 
angst in the community.  One example is outlined in the letter that I read out the other day from Mr Collins who 
had been told he could not clear his land.  He did the right thing; he was very honest and did not clear his land.  
Perhaps another person would have gone ahead and cleared the land, because it was in 1989 when he was getting 
information from bureaucrats about not being able to clear his land.  I bring that to the minister’s attention.  
Sometimes people in the farming community are frustrated because there is no clear direction.  One benefit of 
the Bill is that it will enable the chief executive officer to exercise tight control, which will hopefully prevent 
angst in the community.  When people go to government offices, they believe what bureaucrats tell them.  
Unless they follow it through, they will not get the correct information. 

Hon TOM STEPHENS:  The provision in the Bill is removing what is currently a requirement for the 
Environmental Protection Authority to give advice.  It creates the opportunity for an option to give advice, not a 
requirement.   

Hon CHRISTINE SHARP:  I very much support the amendment to section 16 of the Act.  It is a very important 
section because it describes the functions of the EPA.  It gives the EPA the function of advising the minister on 
regulations and indeed on amending regulations.  An authority member raised this with me last year.  The 
member was concerned that it had been the practice for the authority to look at environmental regulations.  The 
member hoped that the authority would still be involved in that.  It is good to see that the minister has responded.  
Members should draw some comfort from the fact that many of the provisions that we are amending in the Bill 
are very important.  By involving the EPA in the process of drafting and providing advice to the minister, the 
minister will have to hand a very wide range of good, independent expertise.  We very much support the 
insertion. 
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Hon MURRAY CRIDDLE:  Perhaps the minister could answer by way of interjection.  He said that the EPA 
would have to have input into every regulation.   

Hon Tom Stephens:  Currently it is required to by statute.  This amendment makes it an option. 

Hon MURRAY CRIDDLE:  I will be moving an amendment later that agrees with what the minister has just 
said.  The amendment will be to page 161, but I believe it is consequential on this amendment. 

Hon Tom Stephens:  I am being advised that this alteration at this point does what you are proposing to do at a 
subsequent point and would therefore make your amendment unnecessary.  We are achieving at this clause 
apparently what you want to achieve at a later clause. 

Hon MURRAY CRIDDLE:  I will seek that assurance when we get to that clause.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 123 to 129 put and passed. 

Clause 130:  Section 114A inserted - 
Hon MURRAY CRIDDLE:  I move -  

Page 158, lines 24 and 25 - To delete the lines. 

I have another amendment to this clause on page 23 of the supplementary notice paper.  If I may speak to both 
my amendments, I will not have to return to them.   

Clause 130 inserts a new subsection 114A(1) that provides no time limit, after an offence occurs, beyond which 
prosecution for a tier 1 offence cannot be instituted.  The National Party is concerned by the removal of the 
statute of limitations for tier 1 offences.  Section 114A allows for the bringing of a tier 1 offence at any time in 
the future.  Some cut-off period for bringing an offence should be established to protect the integrity of evidence 
relating to the case.  Memories and perceptions of issues change, people involved move on or even pass away 
and evidence is lost over time.  There may be a case for extending the limitation period but not for an unlimited 
period.  The proposed amendment seeks to treat all offences in the same manner.  This will allow a complaint to 
be made within 24 months of the time when the matter of complaint arose or within 24 months after the day on 
which evidence of the alleged offence first came to the attention of the person authorised to institute the 
prosecution.  The first part of the amendment removes reference to tier 1 offences.  The second part of the 
amendment deletes the word “other” to ensure all complaints of an offence under the Act are treated in the same 
manner. 

Hon TOM STEPHENS:  I oppose the deletion.  The Government does not support it.  We believe that there is a 
need to protect the environment.  That is placed at risk if a person who has committed such an offence is left 
with the opportunity of concealing it for a defined time.  It is up to the courts to tackle the issue of the reliability 
of any evidence that may emerge beyond that period.  We do not see that as being correctly determined here.  
Parliamentary counsel has responded to the seriousness of the environmental crimes we are talking about and 
made recommendations for the types of penalties that should apply.  Indeed, they are serious penalties.  They are 
penalties that were applied by the previous Government for the crimes of pollution.  The Bill endorses the 
initiatives of the previous Government and reflects them in this area.  In our view, it would be stepping back 
from the type of regime that the member’s Government delivered in dealing with pollution to follow the 
direction he is advocating.  The Government believes the clause is best left as it is and will not support this 
amendment or the one foreshadowed by Hon Robyn McSweeney. 

Hon MURRAY CRIDDLE:  Has a time frame been applied in previous Bills? 

Hon TOM STEPHENS:  The Act refers to a two-year period.  As the member can see, the Government has an 
amendment on the supplementary notice paper dealing with this provision. 

Hon MURRAY CRIDDLE:  This has serious ramifications for people who may have cleared land.  Will this 
provision be retrospective to that?  Will everybody be brought under the umbrella of this legislation?  When does 
it start; is it at proclamation?  What are the ramifications? 

Hon TOM STEPHENS:  The offences are not retrospective; it starts at proclamation. 
Hon MURRAY CRIDDLE:  Having said that they start at proclamation, we have just moved a retrospectivity 
clause. 
Hon Tom Stephens:  That was for restoration, not the other. 
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Hon MURRAY CRIDDLE:  I hope the minister is right about that.  I would like the minister to stand and put on 
record that it is just for restoration and not for any penalty.  I would welcome that.  I would like the minister to 
repeat his interjection that this will come into effect upon proclamation rather than at any other time. 
Hon TOM STEPHENS:  I am advised that the way the member has described the situation is as outlined in the 
Bill.  The penalty of restoration for any environmental harm that is done from the time of the announcement of 
this legislation until the proclamation is the penalty that applies, but the offences come into effect for offences 
that occur after proclamation.  That is the advice I have received.  I do not see any shaking heads at the Table so 
I am able to give the member that assurance. 
Hon BILL STRETCH:  This provision scares the living daylights out of most rural producers.  It is a ticking time 
bomb.  In dealing with this legislation, members from both sides and all parties have stressed the need for 
certainty.  This provision takes away all certainty.  A person can do something in good faith with the best 
knowledge available at the time and, as we have found in many instances, five, 10 or 20 years down the track, 
unforeseen circumstances arise and unforeseen damage occurs.  I do not think this is a fair thing to leave hanging 
over the heads of people.  Last night I spoke somewhat emotionally about the pressures that government 
legislation is putting on primary producers.  This is just another pressure that I do not believe is necessary.  
There is always pressure in life; we all accept that.  It is fair that the burden be spread across the community.  It 
is not fair or equitable - the word equitable is spread around this debate like confetti - that the threat of this 
clause can come into play at any time in the future.  It may be half a generation away.  Although the sins of the 
fathers should not be visited on the sons, the judgments of the forefathers could be visited upon the successors of 
an operation.  It is not only farms; it is all businesses.  It is bad legislation to put a ticking time bomb over the 
heads of the very people whom the Government purports to be trying to help.  A two or five-year limitation is 
acceptable.  If we go much beyond that, it will go beyond the term of one Government or another and in 10 years 
it will go into the beginning of a generational change for operators.  That may not be the case with a farm, but is 
certainly true for a lot of small businesses.  It is unreasonable, unfair and inequitable. 
I refer to salinity, as I did last night.  We accept that we made mistakes of judgment.  I drove a bulldozer for 20 
years after I left school and cleared our family farm and a lot of other farms.  In the light of current knowledge 
there are a lot of areas we should not have cleared.  I drove a medium-horsepower bulldozer so I could not take 
out very large trees; we left a lot of shade.  We started at the tops of hills, which were stony, and worked 
downhill until the land became too boggy.  Fortuitously, and with a certain amount of nous, we did not go into 
creek lines and waterways.  Unfortunately, farmers did in some areas.  Those areas are now being replanted and 
rehabilitated.  This legislation will visit penalties on later generations.  If I were a contractor, am I supposed to 
pick up the liability for salinity problems that may occur on a farm 20 years down the track?  I know the 
provision starts only at the date of proclamation of this legislation, but it is bad legislation.  The same sorts of 
things that occurred in land clearing during the 1960s - with the advent of bulldozers after the Second World 
War - led to errors of judgment.  However, they were made within the knowledge and mores of the times.  To 
bring in a draconian threat adds unnecessary pressure on people who are not intent on wrecking the environment.  
I was pleased that Hon Chrissy Sharp acknowledged that.  Farmers are not intent on wrecking the environment; 
they want to create a heritage and a business they can pass on.  To put this sword of Damocles in legislation is 
unfair, unreasonable and inequitable.  If genuine errors of judgment cause a community problem later on, it is 
beholden on the community to address that issue, not just individuals who, in the meantime, have done a lot of 
good for the community despite possibly having made an error of judgment.  In hindsight, history is full of those 
sorts of situations.   
Hon TOM STEPHENS:  I will give a quick response to the issues raised by Hon Bill Stretch.  The offences in 
the clause relate to a person, and a person includes a body corporate.  The necessity to prove an offence beyond 
reasonable doubt puts a limit on liability.  However, there must be an opportunity for redress when clear 
evidence indicates that someone has concealed a serious offence.  The passage of time will reduce the 
opportunity to prosecute people.  If a serious offence has been concealed but then has been revealed, despite the 
passage of time, this provision leaves open the opportunity to protect the community’s interest down the track. 
Hon MURRAY CRIDDLE:  A couple of matters come to mind.  People would be far less likely to be bold and 
allow things to happen if penalties hung over their head during the decision-making process.  Where does 
responsibility end with these sorts of legislative requirements in place?  When I think back over the years, many 
farmers would be in jail if this sort of legislation had been in place when they were clearing in the 1960s and 
1970s.  I was responsible for a lot of clearing that should never have happened at the time, but, as Hon Bill 
Stretch has said, that land has subsequently been replanted.  This legislation has some real implications for 
farmers, but there should be implications for decision makers as to whether opportunities should be taken to 
develop projects.  It was interesting to hear the Minister for Agriculture, Forestry and Fisheries talk this morning 
about the developments in sustainability.  He made a very good point: we must have a very good balance and we 
must take a commonsense approach to that balance. 
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Hon BILL STRETCH:  I am slightly comforted by the minister’s response and I thank him for it.  However, I am 
not talking about a criminal offence, such as wilful murder, being discovered 20 or 30 years down the track.  I 
am talking generally about reparable situations.  Most cases of environmental harm are not irreparable.  I have 
no problem with the legislation if an irreparable case is discovered within five years.  I also do not have a 
problem with the legislation if it affects only someone who wilfully breaks the law, as it is clearly set out.  
However, I repeat that to extend the time limit beyond five years is unfair and unreasonable.  We are not talking 
about a criminal offence here. 

On the way to my office from my home I drive past land where in earlier days a farmer overcleared the roadside 
to put up a very expensive rabbit-proof fence.  He was subsequently asked to replant the roadside, which he did.  
The farmer did not have a problem with that.  He realised that he had gone totally overboard, accepted it, faced 
the music and undertook the reparation.  That was a fair and reasonable request and how, in most cases, I 
envisage the legislation will work.  Most farmers would respond in that way.  Forgive me if I continually refer to 
farmers.  For obvious reasons, farming is very much part of my life; however, what I am saying can be applied to 
any business. 

I therefore suggest that an unlimited time is unfair and I ask the Government to sincerely consider what it is 
doing.  This will create another pressure on landowners.  It will bring more ill repute on the legislation, and it 
will build on the disdain, in some ways the scorn and certainly the despair that this legislation is causing in some 
quarters.  Every member can find people who believe this is great legislation, but I can take members to people 
who believe it is horrible legislation.  It is a question of aspect and a question of impact.  The Government has a 
chance with this legislation to show some goodwill and to lessen the impact of the legislation on people further 
down the track. 

I know that it is a great dream of the green police to be able to prosecute people forever, to slow down projects, 
to mischievously intervene in approvals, to take out injunctions and to do all the sorts of things we have seen 
them do in the past in forest management.  I do not want to see that in my backyard, nor, I believe, does the 
Government in its heart of hearts.  I seriously ask the minister to consider dropping the time limit to a figure that 
all people can recognise and understand.  An “at any time” limit is not reasonable.  Five years, or even seven 
years, would at least give some limitation. 

Hon TOM STEPHENS:  The time limit deals only with serious and intentional offences of environmental harm, 
not incidental, unintended issues.  In those circumstances, we believe the limitation period is reasonable.  The 
clause does not relate to the circumstances about which the member is concerned.  People who have created an 
unintentional minor disruption to the environment will not be caught for prosecution by this open-ended 
provision.  More importantly, if the environment is reparable, the most likely response on offer under the 
legislation is the issue of a notice to repair.  The aim is to protect the environment, and the responses will reflect 
that aim.  I understand the member’s fears.  The Government has in this legislation taken up those concerns and 
catered for them within the regime. 

Hon BILL STRETCH:  I again thank the minister for the explanation.  However, if the damage were so serious 
that it required a notice to repair, surely to goodness it would surface within five years if the bureaucrats were 
doing their job.  If the damage did not surface within that time, there would be a difficult question to answer as 
to whether or not it was foreseen.  People say that a week is a long time in politics.   

Hon Tom Stephens:  Parts of my electorate are lucky to have humanity passing their way in a decade, let alone 
inside the five-year time frame.  I am aware, for instance, of people jumping on a bulldozer and clearing land for 
an airstrip in locations where they should know better.  I am not talking about farming types. 

Hon Alan Cadby:  I think you should stand in front of the bulldozer and stop them. 

Hon Tom Stephens:  These people generally do stand in front of bulldozers, but they are now on the bulldozers.  
They should know better because they have caused damage that normally would never be detected, other than 
that a member of Parliament roams around those parts of the country from time to time and catches up with what 
people are up to.  The part of the country I am referring to would not have seen a bureaucrat in the history of the 
State.  I believe that in those circumstances the Bill adequately reflects the needs of a State such as ours. 

Hon BILL STRETCH:  I thank the minister for his lengthy and informative interjection.  Every member will 
want to know the address of the place referred to by the minister, if it has not seen a bureaucrat in 10 years, so 
that they can move there! 
Hon Tom Stephens:  Yet they got to see a minister.   
Hon BILL STRETCH:  If the land has been cleared for an airstrip and no-one is likely to see it in 10 years, what 
environmental harm has been done? 
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Hon Robyn McSweeney:  It is sarcasm. 
Hon BILL STRETCH:  Yes.  However, if the area is devoid of bureaucrats, environmental harm will not be 
proved because there probably is none. 

Hon Dee Margetts:  That is an interesting logic, Bill. 

Hon BILL STRETCH:  Yes, it is a pretty convoluted argument and I do not expect that Hon Dee Margetts will 
necessarily agree with it.  She comes from one position and I come from another.  The minister’s example is not 
a good one, but it is an interesting reflection.   

Hon CHRISTINE SHARP:  The Greens (WA) support the Government’s position on the amendment that has 
been proposed to the time limits.  The way in which the Government has crafted the Bill will mean that it will 
work well.  The minister’s point that we are talking about serious and intentional offences is an important 
qualification that we need to be aware of.  In practice, I do not think this provision will touch on the kinds of 
things that the honourable member is concerned about.  The use of this clause will be limited to a few important 
situations in which it will affect the outcome of whether a prosecution will follow.  I am reminded of an issue 
that I dealt with when I chaired a standing committee inquiry on the sustainability of current logging practices 
under the previous Parliament.  One chapter of the report of that inquiry dealt at some length with activities that 
had been undertaken by the Department of Conservation and Land Management between 1989 and 1992, and 
considered quite serious evidence of a possible breach of the Environmental Protection Act by the executive 
director of the department during those years.  However, the inquiry did not bring that matter to completion.  
Although the inquiry involved a specific issue - I do not want to go into the details of the matter now, but it 
involved substantial amounts of clear-felling - and there was a case that this was in breach of ministerial 
conditions, it could not be brought to completion.  We were inquiring into that matter in 1997 and 1998.  
However, limitations under the Act meant that this prominent issue for which a great deal of information was 
available simply could not be brought to completion.  Specific and serious situations such as this highlight the 
usefulness of what is being crafted by the Government in this Bill.  Of course, in that situation, a breach may not 
have been ascertained or upheld in court.  The committee did not get to that stage.  If members are interested, 
they will find some interesting information in the standing committee report of that inquiry.  Bearing that 
example in mind, it is worthwhile ensuring that, under certain circumstances, prosecutions can proceed some 
years after the event, and certainly longer than five years after an event.   

Hon BILL STRETCH:  Hon Christine Sharp has raised a very interesting corollary in this debate.  I will pose a 
question, although I cannot ask the honourable member directly.  I ask the Chamber to reflect on whether the sky 
fell down just because this prosecution did not proceed and the committee could not use the evidence that it had 
gathered.  Was the forest destroyed?  Was irreparable environmental damage the result?  Was the ultimate result 
serious?  If it was, the honourable member has made her point.  If it was not, the nonsense that some of this 
legislation will precipitate in the future is underlined.  I accept Hon Christine Sharp’s point.  The assurance that 
the minister has given during this debate has ameliorated, to some extent, the effect that this provision may have 
on my constituents.  However, the threat still remains.  We have to consider the long-term effects of this 
cataclysmic damage for which people are trying to prosecute.   

Hon CHRISTINE SHARP:  I will speak very briefly, because we are dealing with a matter that we could get 
bogged down in for some time and I do not think any of us wants to do that.  I am at somewhat of an advantage 
because I have a lot of background information on the assertions that I am making.  I understand that other 
members may not have this information at their fingertips.  I accept that.  Members are welcome to research the 
matter or discuss it with me outside the Chamber.  Some very serious effects resulted from that situation because 
it involved the allocation of the allowable cut for first and second-grade jarrah between 1988 and 1992, which, 
once again, is a very topical matter.  At that stage the allocation was set at 675 000 cubic metres of first and 
second-grade jarrah, which, as members will recognise, is a very high level indeed.   

The CHAIRMAN:  That is not the argument that is before the Chair.  We are talking about deleting and inserting 
lines.  You did say that you would briefly respond to the question.   

Hon CHRISTINE SHARP:  I am just about to complete my response.  In 1992, as a result of further intervention 
by the Environmental Protection Authority, that figure was reduced to 490 000 cubic metres of first and second-
grade jarrah.  It could not be brought down to the level recommended by CALMScience Division at that time 
because contracts had been set during the period of the possible breach.  That, of course, is relevant to how many 
jarrah trees were left standing at the end of that period and therefore the cut that is being allocated at the moment 
and the relatively low number of trees that are available.  There were serious flow-on implications from that 
situation.   

Amendment put and negatived. 
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The CHAIRMAN:  The next amendment on the supplementary notice paper is in the name of Hon Robyn 
McSweeney and deals with line 25 on page 158.  That amendment cannot be moved because the Committee has 
just agreed to lines 24 and 25 on page 158.  Therefore, we will move to amendment 25/130 in the name of Hon 
Murray Criddle, which involves another issue. 

Hon MURRAY CRIDDLE:  I move - 

Page 158, line 27 - To delete “other”. 

This amendment is self-explanatory.   

Amendment put and negatived. 
Hon TOM STEPHENS:  I move -   

Page 159, lines 1 to 9 - To delete the lines and insert instead - 

(3) Despite section 51 of the Justices Act 1902 and subsection (2), if a complaint of an 
offence to which subsection (2) applies specifies the day on which evidence of the 
alleged offence first came to the attention of a person authorised to institute the 
prosecution under section 114 the complaint - 

(a) may be made within 24 months after that day; and 

(b) need not contain particulars of the day on which the offence is alleged to 
have been committed. 

Hon MURRAY CRIDDLE:  A period of 24 months is a long time before the information that is required is 
gathered.  To say that it need not contain particulars of the day on which the offence is alleged to have been 
committed seems to be very open-ended.  I wonder whether it is worth going into a prosecution when there is 
such an open-ended requirement to gain evidence. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 131:  Section 118 replaced - 
Hon MURRAY CRIDDLE:  I have an amendment on the supplementary notice paper to delete the clause.  This 
part of the Bill reverses the onus of proof with regard to company directors.  If a company is found guilty of an 
offence under the Act, then so too are the directors, unless they can prove otherwise.  It is the National Party’s 
preference that the existing provisions in the Act remain unchanged. 
Clause put and passed. 
Clause 132 put and passed. 
Clause 133:  Section 123 amended - 
Hon MURRAY CRIDDLE:  Again I have an amendment on the supplementary notice paper to delete the clause.  
I understand that this clause was to some extent dealt with previously.  
Hon Tom Stephens:  That is right. 
Hon MURRAY CRIDDLE:  Section 123 of the Act presently requires that the EPA make recommendations to 
the Governor on the making of regulations.  Regulations cannot be made without the EPA’s involvement.  The 
argument has been put that for some regulations this is appropriate, but not for all, and there should be scope for 
the minister to deal with these without reference to the EPA.  Clause 133 removes the requirement for the EPA 
to recommend all new and amended regulations.  This means the Governor may make regulations without a 
recommendation from the authority.  The National Party’s preference is that the overseeing role of the EPA 
should remain in place, and the National Party’s amendment to delete the clause seeks to achieve that.  The 
earlier amendment proposed in the Bill at clause 132 can stay.  As a means of compensating for the removal of 
the EPA’s function under clause 133, clause 132 inserts a new function of the EPA in section 16 of the Act and 
advises the minister on regulations relating to the authority’s functions.  That covers the issue the minister was 
talking about.   

Hon TOM STEPHENS:  The earlier amendment to clause 122 on page 154, line 5, achieves this without forcing 
the EPA to advise on administrative regulations in which it has no interest or expertise.  If the honourable 
member were to have succeeded with his wish to delete the clause, without my amendment, he would not have 
done it as well as we have just done it.   

Clause put and passed. 
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Clauses 134 to 138 put and passed. 
New clause 120 - 
Hon TOM STEPHENS:  I move - 

Page 151, after line 10 - To insert the following new clause - 

120. Wildlife Conservation Act 1950 sections 16 and 23D amended 
(1) The amendments in this section are to the Wildlife Conservation Act 1950. 

[* Reprinted as at 20 November 1998. 
    For subsequent amendments see Act No. 6 of 2002.] 

(2) After section 16(1) the following subsection is inserted - 

“     

(1a) In the case of fauna other than fauna in respect of which a 
declaration under section 14(2)(ba) is in operation, subsection (1) 
does not apply to the taking of fauna incidental to clearing referred 
to in section 51C(a), (b) or (c) of the Environmental Protection 
Act 1986. 

”. 

(3) Section 23D(5) is amended by deleting “subsection (6)” and inserting 
instead - 

“    subsections (6) and (7)    ”. 

(4) After section 23D(6) the following subsections are inserted - 

“     

(7) In considering an application under subsection (3) the Minister shall 
have regard to the principles set out in Schedule 5 to the 
Environmental Protection Act 1986 and shall not issue a licence if 
the taking of the protected flora to which the licence would relate 
would be seriously at variance with those principles. 

(8) Subsection (7) does not apply if the taking of the protected flora to 
which the licence would relate is authorised by a clearing permit 
granted and in force under Part V Division 2 of the Environmental 
Protection Act 1986. 

    ”. 

New clause put and passed. 

New clauses 122 and 123 - 

Hon TOM STEPHENS:  I move - 

Page 153, after the Table - To insert the following new clauses - 

122. Section 5 amended 
(1) Section 5(1) is amended by deleting “(1)  Subject to subsection (2), 

whenever” and inserting instead - 

“    Whenever    ”. 

(2) Section 5(2) and (3) are repealed. 

123. Section 12 amended 
(1) Section 12(2) is repealed. 

(2) Section 12(3) is amended by deleting “that interest exists.” and inserting 
instead - 

“    the Authority member has that interest.    ”. 
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(3) Section 12(4) is amended by deleting “and the Authority member may take 
part in the consideration or discussion of the matter, but shall not vote 
thereon”. 

(4) After section 12(4) the following subsection is inserted - 

“     

(5) If an Authority member discloses an interest in a matter under 
subsection (1) or is determined under subsection (3) to have an 
interest in a matter, the Authority member shall not - 

(a) take part, as an Authority member, in the consideration or 
discussion of the matter; or 

(b) vote on the matter. 

    ”. 

New clauses put and passed. 

New clauses 122 and 123 - 

Hon CHRISTINE SHARP:  I move - 
Page 153, after the table - To insert the following new clauses - 

122. Section 120A inserted 
After section 120 the following section is inserted - 
“     
120A. Supply and ownership of environmental data or information 

(1) Subject to sections 39(3), 39(4) and 40(5), any environmental data 
or information submitted to the Authority, the Department or the 
CEO in relation to the requirements of this Act becomes the 
property of the Crown at the time it is so submitted. 

(2) The data or information referred to in subsection (1) shall be 
supplied to the Authority, the Department or the CEO in the 
prescribed form. 

(3) The data or information referred to in subsection (1) shall be 
collected and compiled by the proponent in the prescribed manner. 

    ”. 
123. Section 48H amended 

After section 48H(2)(a) the following paragraph is inserted - 
“     
(b) is to advertise that non-compliance in the prescribed manner; and 

    ”. 
This amendment inserts a clause into the Environmental Protection Act about the supply and ownership of 
environmental information.  This proposed clause is not directly related to other changes that we are bringing 
about elsewhere in the Bill.  It is a one-off clause.  It would be very useful to insert it into the Environmental 
Protection Act and I see it as a bit of an oversight of this Act review process.  The Government has not provided 
for a provision of this nature to go into the Act.  The supply and ownership of environmental data is about state 
of environment reporting.  We know now that at both state and federal government level systematic processes 
exist for developing consistent indicators of sustainability through gaining reliable information on the status of 
various species or other measurable effects and changes that are happening in the environment.  I think 
everybody in the nation supports state of environment reporting.  However, the provision of information for state 
of environment reporting is complex and is a very large challenge for government.   
This amendment seeks to dovetail the wealth of information provided to the Environmental Protection Authority 
in the course of its environmental impact assessments under part IV and possibly other parts of the operation of 
the Act.  I will provide the theoretical example of the EPA going about its standard process of assessing a new 
mining proposal.  In that specific environmental impact assessment the authority requests of the proponent a raft 
of information that is often supplied in the form of a formal proposal document.  The proponent then employs 
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qualified consultants to do such things as botanical surveys for flora and fauna.  They may also measure ground 
water depth and health and all those sorts of things provided for in standard practice.   

The authority has begun work on a series of guidelines for proponents on how they wish to proceed with 
receiving that kind of information, and for consultants who obtain the biological and geographical information 
and feed it into the environmental impact assessment.  However, given the way things work at the moment and 
that most of this work is undertaken by a large industry of private environmental consultants in this State, most 
of the information cannot be simply picked up and used by government for state of environment reporting.  That 
is a pity.  It does not serve anyone any purpose that this information is only available for one-off projects and not 
then available for use by the EPA and Department of Environmental Protection in carrying out their other 
functions under the Environmental Protection Act.   
My amendment suggests having a standardised process for the obtaining of that information and then, most 
importantly, that the information required by the chief executive officer to be supplied to the Department of 
Environmental Protection or the EPA to then become the property of the department.  That will provide 
government with the opportunity to put that information into its own databases to ensure we have the best 
possible range of information for environmental indicators, which will come at a very low cost to the State 
because the work has already been done privately.  That is the purpose of the insertion of the new clause.  It 
makes a lot sense to everybody, particularly the Government, to adopt this approach.  I commend this insertion 
to the House.   
The CHAIRMAN:  I will invite the minister to comment but I indicate to the Committee - the minister may raise 
the same issue - that I will leave the Chair in a few minutes to consider existing sections 39(3), 39(4), and 40(5) 
of the Environmental Protection Act.  On the face of it, I believe that these amendments are outside the scope of 
the Bill.   
Hon TOM STEPHENS:  Can I move to report progress and seek leave to sit again at a later stage of this day’s 
sitting?  We can then proceed to deal with House business while you, Mr Chairman, are considering -  

The CHAIRMAN:  I will leave the Chair for only seven minutes, but that decision is up to you.  I want to come 
back and make a decision -   

Hon TOM STEPHENS:  Shall we get on with the other business, Leader of the House? 

Hon Kim Chance:  It is only seven minutes. 

Hon TOM STEPHENS:  I will do what the Leader of the House wants to do.  I never like to lose seven minutes. 

The CHAIRMAN:   I do not want to lose seven minutes either.  However, I need to consider the existing 
Environmental Protection Act to see whether this amendment is within the scope of the Bill.  I have considerable 
doubt as to whether it is but I need to first clarify the issue.  I will return as expeditiously as I can to get on with 
the Committee.  

Sitting suspended from 11.15 to 11.28 am 
Chairman’s Ruling 

The CHAIRMAN:  Members, we were dealing with new clauses 122 and 123 as moved by Hon Christine Sharp.  
I indicated that I believed there was a difficulty with these clauses in that they did not comply with the scope of 
the Bill.  I have had an opportunity to consider the principal Act.  Proposed new clause 122 is clearly outside the 
scope of the Bill.  It does not relate to the content of the legislation as agreed to in the second reading; it 
introduces matter inconsistent with the Bill and attempts to transfer intellectual property rights, which is not 
contemplated in the scope of the Bill.  Therefore, I rule proposed new clause 122 out of order.  However, 
proposed new clause 123 is in order.  It has also been moved by Hon Christine Sharp, and if she wants to make 
any other comments, now is the opportunity to do so.  The question before the Chair is that proposed new clause 
123 as moved by Hon Christine Sharp be agreed to. 

Debate Resumed 
Hon CHRISTINE SHARP:  I note that the non-compliance in this regard refers to the conditions applied to 
assessed town planning and region schemes.  However, I do not expect the support of the Chamber for this 
amendment, as it is the last of a series of amendments, all of which I have lost previously. 

New clause 123 put and negatived. 

New clause 122 - 
Chairman’s Ruling 
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The CHAIRMAN: In its current format, new clause 122 as proposed to be moved by Hon Murray Criddle is 
outside the scope of the Bill.  Also, the Bill itself does not deal with compensation issues.  The principal reason it 
is out of order is that it conflicts with section 46 of the Constitution Acts Amendment Act.  Therefore, it is not 
able to be moved. 

Debate Resumed 
New clause 126 - 
Hon TOM STEPHENS:  I move - 

Page 155, after line 12 - To insert the following new clause - 

126. Section 99A amended 
Section 99A(1)(b) is deleted. 

New clause put and passed. 

New clause 133 - 

Hon MURRAY CRIDDLE:  I move - 

Page 161, after line 10 - To insert the following new clause - 

133. Section 122AA inserted 
After section 122A the following section is inserted - 

“     

122AA. Ministerial Guidelines 
(1) The Minister will by notice published in the Gazette make, amend, 

or revoke guidelines relating to the manner in which the CEO is to 
perform the CEO’s functions under this Act. 

(2) The CEO is to have regard to the guidelines in the exercise of his or 
her functions under this Act. 

    ”. 

In general, the Bill provides for the widening of the chief executive officer’s discretion.  A view is held that the 
CEO should operate under published decision-making guidelines approved by the minister.  The application of 
the guidelines to a particular section of the Act could be stated in guidelines when made and published in the 
Government Gazette. 

Hon TOM STEPHENS:  In opposition to the new clause moved by Hon Murray Criddle, I indicate that it is 
viewed as unnecessary duplication.  The minister already has the power to direct the CEO, both generally and 
specifically, which is stronger than the proposed “have regard to” suggestion contained in the proposed new 
clause currently before the Committee.  The Government opposes the new clause. 

Hon ROBYN McSWEENEY:  The Opposition supports Hon Murray Criddle’s amendment.  It provides for the 
minister to make guidelines outlining the manner in which the CEO is to perform his or her functions under the 
Act and that the CEO is required to have regard to those guidelines.  We believe that this will introduce a degree 
of certainty into processes when the CEO’s discretion is required.  All stakeholders will benefit from being able 
to clearly understand what considerations will form the basis for the CEO to exercise discretionary powers, and 
will therefore have a degree of understanding and acceptance of the decision. 

New clause put and negatived. 

New clause 139 - 
Chairman’s Ruling 

The CHAIRMAN:  New clause 139 in the name of Hon Murray Criddle will repeal penalties in schedule 1 of the 
Bill.  The Chamber has, in previous sessions of this Committee, agreed to clauses 66, 85, 88 and 155.  Those 
clauses inserted penalties into the schedule.  The proposed amendment is inconsistent with the earlier decisions 
of the Committee.  I note that the Bill has created a regime that imposes penalties that are to be contained in the 
schedule.  It would be inconsistent with decisions already made by the Committee to allow an amendment that 
would repeal the penalties.  Therefore, it is not in order for Hon Murray Criddle to move that amendment.  

Debate Resumed 
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Schedule 1 put and passed. 

Title - 
Hon BILL STRETCH:  I believe that the title of the Bill is inadequate and should have been altered.  It was my 
intention to do so by way of a preamble in the following words -  

The Parliament of Western Australia hereby recognises that the economic and social progress of the 
people of Western Australia depends on the sustainability and prosperity of the State’s export producing 
industries to finance its present and future well being and development and recognising this primacy 
hereinafter enacts the following legislation. 

That would have indicated to the productive sector of Western Australia, in the primary industries predominantly 
but also in secondary industries, that it is recognised as an important and, indeed, a prime factor in the whole 
fabric and structure of life in Western Australia.  Such a preamble would give that recognition and hope to 
people who otherwise will feel put upon by this Bill in the future.  I understand that there is no way in which I 
can recommit the Bill to properly insert this, because we are dealing with the amending Bill and not the parent 
Act.  However, I believe it is important to put it on the record that at least on this side of the Chamber we 
recognise the importance of keeping those wheels of commerce and employment turning over, because unless 
these industries prosper, the standard of living of Western Australians must fall.  We cannot go on reducing the 
size of the economic cake without impacting on everybody’s share of it.  We have a growing population and a 
more productive economy, but we are reducing the base from which this economy can be sustained.  I felt it 
important that this be recognised, at least in Hansard, if not in the legislation. 

Chairman’s Ruling 

The CHAIRMAN:  Hon Bill Stretch has raised the proposition of a preamble.  However, inherent in what was 
said is that I believe he is aware that the preamble would have required an instruction to the Committee.  I 
assume that is why he said that he was unable to move it at this stage.  The other point I make is that any 
preamble would need to be consistent with the policy of the Bill.  If the words Hon Bill Stretch read were to be 
further considered, some ruling would be needed.  I suggest that at face value they are inconsistent with the Bill.  
However, Hon Bill Stretch has made his point, and he is not in a position to move that preamble.   

The question remains that this shall be the title of the Bill.   

Committee Resumed 

Title put and passed. 

Bill reported, with amendments. 
 


